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PRAYER FOR RELIEF 

 

     Pursuant to Illinois Supreme Court Rule 315, the Defendant-Appellants, Mario Lopez 

and Martha Lopez (“Defendants”), respectfully request that this Court grant them leave to 

appeal from the May 4, 2018, decision of the Illinois Appellate Court, Second District, 

which affirmed in part, and vacated in part, the decision of the Eighteenth Judicial Circuit.   

STATEMENT OF JURISDICTION 

     Illinois Supreme Court Rule 315 confers jurisdiction upon this Court.  The Appellate 

Court issued its first opinion on November 14, 2017, reversing the judgment, vacating all 

orders, and dismissing Plaintiff, U.S. Bank’s foreclosure action for lack of standing.  On 

December 15, 2017, Plaintiff’s Petition for Rehearing was allowed.  On May 4, 2018, the 

Appellate Court issued its second opinion, which affirmed in part, vacated in part, the trial 

court’s orders.  The filing of this petition for leave to appeal on June 7, 2018, is timely. 

POINTS RELIED UPON 

 

     This case presents a matter of significant importance regarding Supreme Court Rule 

113 promulgated by this Court; the proper test for a non-holder with rights of a holder 

under the Uniform Commercial Code, and whether a Plaintiff can retroactively cure its 

standing by amendment.  The issues are a case of first impression in this state, although it 

is noteworthy that these issues have been ruled upon differently than the Second District’s 

Second Opinion in other states.  If the Appellate Court’s decision stands, a specific 

endorsement on a promissory note is meaningless, the application of the non-holder with 

rights of a holder test will not be uniformly applied, and Rule 113 has no practical 

application. 
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STATEMENT OF FACTS 

     On March 11, 2014, Plaintiff, U.S. Bank Trust, National Association (“U.S. Bank”) 

filed its original Complaint to Foreclose Mortgage (“Complaint”).  The action was filed by 

U.S. Bank not in its individual capacity but solely as Owner Trustee for Queen’s Park Oval 

Asset Holding Trust.  (V1, R. C2).   The Mortgage and Note, as it currently existed, was 

attached to the Complaint.  The Note was specifically endorsed to the “Secretary of 

Housing and Urban Development.” (“HUD”). There were no endorsements, or 

assignments of the Note to the Plaintiff when the Complaint was filed.   (V1, R. C2-C16).  

In its original Complaint, Plaintiff alleged that it was the “legal holder of the indebtedness.” 

(V1, R. C3).   

     On May 12, 2014, Defendants filed their Answer and three (3) Affirmative Defenses; 

(1) Lack of Standing, (2) Violation of Supreme Court Rule 113, and (3) Non-Compliance 

with 24 C.F.R. §203.604.  (V1 R. C33-C52).  On October 27, 2014, a briefing schedule 

and hearing date was set on Plaintiff’s Motion to Strike.  (V1, R. C61-C66, C78).  On the 

hearing date, Plaintiff made an oral motion to amend its Complaint which the court granted.  

Defendants objected to the filing of an amended Complaint and argued a Rule 113 violation 

would occur. (V1, R. C106). 

     On November 7, 2014, Plaintiff filed an amended Complaint. (V1, R. C107-C123).  

Plaintiff now alleged that “on March 11, 2014 Plaintiff was a non-holder in possession of 

the Note with rights of a holder.  Plaintiff is currently the legal holder of the note.” (V1, R. 

C108).  The amended Complaint attached an undated allonge which was not filed with the 

original Complaint.  (V1, R. C122).  The Allonge contained an endorsement that was 

executed after March 11, 2014, the filing of the foreclosure complaint.  These facts were 
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adduced by the judicial admissions of the Plaintiff in its pleadings and in an affidavit of 

one of Plaintiff’s attorneys, Robert Rappe Jr.  (V2, R. 361).  

     The Allonge contained a special endorsement to “Queens Park Oval Asset Holding 

Trust.” (V1, R. C122).  Defendants argued in the trial court that the allonge attached to the 

amended Complaint was a violation of recently enacted Supreme Court Rule 113.  On 

January 8, 2015, Defendants presented a combined Motion to Dismiss Plaintiff’s Amended 

Complaint pursuant to 735 ILCS 5/2-619.1 and Supreme Court Rule 113. (V1, R. C124).  

Defendants argued that Plaintiff lacked standing to file the foreclosure action, and that it 

violated Supreme Court Rule 113, as the Note was endorsed to a non-party to the case and 

not to the Plaintiff.  On March 18, 2015, the trial court denied Defendants’ Combined 

Motion to Dismiss, with leave granted to file an Answer.  (V1, R. C274). 

     On April 16, 2015, Defendants filed an Answer with Affirmative Defenses to Plaintiff’s 

Amended Complaint to Foreclose Mortgage. (V1-V2, R. C275-C306, C307-C339).  

Defendants specifically denied Plaintiff’s new legal allegation as to paragraph 3N, raised 

the Affirmative Defenses of lack of standing and non-compliance with 24 C.F.R § 203.604.  

Defendants reiterated within their standing defense that Supreme Court Rule 113 was 

violated.  The Plaintiff admitted they were not in possession of an endorsed note at the 

original filing. (V1, R.264).   

      On August 26, 2015, Plaintiff presented its 735 ILCS 5/2-619.1 Motion to Strike 

Defendants’ Affirmative Defenses.  (V2, R. C404). The Motion to Strike contained exhibits 

including an assignment of the mortgage, without the note, various affidavits, and a Federal 

Express tracking label. (V2, R. C355 - C401).  Plaintiff maintained that the mortgage 

assignment established its legal capacity as a “non-holder with rights of a holder” when the 
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Complaint was filed.  The mortgage assignment did not attempt to assign the Note. (V2. 

R. 358).  On September 24, 2015, Defendants filed their Response to Plaintiff’s 735 ILCS 

5/2-619.1 Motion to Strike.  (V2, R. C406-C500).  Defendants maintained that Plaintiff’s 

Motion was procedurally improper, in that, it utilized a 735 ILCS 5/2-619 which is 

available only to a Defendant, that Plaintiff lacked standing, and violated Supreme Court 

Rule 113.  Defendants further maintained that Plaintiff failed to follow mandated servicing 

guidelines under 24 C.F.R § 203.604. 

      On November 4, 2015, the trial court granted Plaintiff’s Motion to Strike and struck 

the Defendants’ Affirmative Defenses with prejudice, thereby precluding Defendants from 

correcting any deficiencies in their affirmative defenses. (V2. R. C508).  The trial court 

held that the Plaintiff was a “non-holder with rights of a holder.” (ROP 11-12, L13-L24, 

L1-L10).  Subsequently, with Defendants’ Affirmative Defenses stricken, Summary 

Judgment, and a Judgment of Foreclosure and Sale was granted in favor of the Plaintiff on 

July 18, 2016. (V2, R. C621-C629).   On November 7, 2016, Plaintiff’s Motion to Confirm 

Sale was granted.  A personal deficiency was awarded against the Defendants in the amount 

of $144,857.75.  (V3, R. C651-C653).   

      On November 16, 2016, the Defendants file a timely notice of appeal pursuant to 

Supreme Court Rule 301 and 303.  Defendants appealed to the Appellate Court, the orders 

granting Plaintiff its Oral Motion to Amend the Complaint on October 27, 2014; the March 

18, 2015, order denying the Defendants’ Combined Motion to Dismiss pursuant 735 ILCS 

5/2-619.1 and Illinois Supreme Court Rule 113; the November 4, 2015, order granting 

Plaintiff’s Motion to Strike Defendants’ Affirmative Defenses; the order of July 18, 2016, 

granting Plaintiff’s Motion for Summary Judgment, and a Judgment of Foreclosure and 
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Sale, and the order entered on November 7, 2016, granting Plaintiff’s Motion to Confirm 

the Sherriff’s Report of Sale and Distribution. (V3, R. C655-C657).  Subsequently, the 

Appellate Court granted the Defendants’ request for Oral Argument, and the matter was 

heard before the Appellate Court on October 3, 2017.  

     On November 14, 2017, the Second District Appellate Court of Illinois, issued its first 

opinion (“first opinion”) with a unanimous panel, reversing the trial court decision, 

vacating all orders, and dismissing the foreclosure action for Plaintiff’s lack of standing.  

The Court ruled that the Note on its face showed it was not endorsed to the Plaintiff at the 

original filing, and that the allonge was endorsed to the Plaintiff after the filing of the 

original Complaint.  The Court also held that the assignment of mortgage created no rights 

on behalf of the assignee, because it was merely a transfer of the mortgage, and not a 

transfer of the Note.  (A1). 

     On December 5, 2017, the Appellate Court withdrew its opinion on its own motion and 

stated that a new opinion would be issued in due course.  (A10).  Sometime thereafter, the 

Plaintiff filed a Petition for Rehearing.  On December 15, 2017, the Appellate Court entered 

an order allowing the Petition for Rehearing and setting a briefing schedule on the matter. 

(A11).  On January 10, 2018, the Defendants filed their Response to Plaintiff’s Petition for 

Rehearing.   

     On May 4, 2018, the Appellate Court issued its second opinion (“second opinion”) in 

this matter.   The Appellate Court affirmed in part, and vacated in part, the decision of the 

trial court.  The Appellate Court determined that the Plaintiff had standing and affirmed 

the trial court order striking Defendants’ Affirmative Defense with prejudice.  The 

Appellate Court vacated the order granting Plaintiff’s Motion to Strike Defendant’s 
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affirmative defense concerning Plaintiff’s non-compliance with 24, C.F.R. 203.604, and 

the judgment of foreclosure and sale.  (A12). 

     The Defendants now Petition for Leave to Appeal to the Illinois Supreme Court, 

requesting review of the Appellate Court’s orders affirming the striking of Defendants’ 

Affirmative Defense of Lack Standing, their procedural challenge under Supreme Court 

Rule 113, the proper test for an alleged non-holder with rights of a holder, and the improper 

use of a Section 2-619 to strike the Defendants’ Affirmative Defense with prejudice.  

ARGUMENT 

I. Supreme Court Rule 113 promulgated by this Court requires compliance; 

not evasion, and this Court should grant review to aid the lower courts in 

its application. 

 
“You would think that with the number of cases – we had over 6600 cases at one 

point – that there wouldn’t be new fact situations when it comes to standing” 

 

The Hon. Judge Gibson.  (ROP 11, L19-L21). 

 

     On May 1, 2013, this Court promulgated Supreme Court Rule 113 as applied to practice 

and procedure in mortgage foreclosure actions.  

The rule states in part: 

Rule 113. Practice and Procedure in Mortgage Foreclosure Cases: 

(a) Applicability of the Rule. The requirements of this rule supplement, but do not 

replace, the requirements set forth in the Illinois Mortgage Foreclosure Law (735 

ILCS 5/15-1101 et seq.) and are applicable only to those foreclosure actions filed 

on or after the effective date of May 1, 2013. 

(b) Supporting Documents for Complaints. In addition to the documents listed 

in section 15-1504 of the Illinois Mortgage Foreclosure Law (735 ILCS 5/15-1504), 

a copy of the note, as it currently exists, including all indorsements and allonges, 

shall be attached to the mortgage foreclosure complaint at the time of filing.  

      Supreme Court Rule 113 is an additional requirement to the documents listed in section 

15-1504 of the Illinois Mortgage Foreclosure Law (735 ILCS 5/15-1504).  Ill. S. Ct. R 
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113(b).  Thus, a Complaint that does not comply with Supreme Court Rule 113 is defective 

as a matter of law.  The Rule further states, “The requirements of this rule supplement, but 

do not replace the requirements set forth in the Illinois Mortgage Foreclosure Law (735 

ILCS 5/15 -1101 et seq.) Ill. S. Ct. R. 113. The Rule contains mandatory “shall” language.  

Our Appellate Courts have repeatedly held when interpreting the Illinois Mortgage 

Foreclosure Law “shall” means “mandatory” and not permissive.” 735 ILCS 5/15-1105(b). 

See Bank of Am., N.A. v. Adeyiga, 2014 IL App (1st) 131252, ¶100. (Grace-period-notice 

prerequisite in the foreclosure law was mandatory because it used the word “shall”). Rule 

113(b)’s employment of the words “as it currently exists…at the time of filing” precludes 

reliance upon an allonge executed after the Complaint was filed.   

     This Court seemed to envision at the heart of this rule judicial economy and a reduction 

in the pleading defects filed by Plaintiffs.  This Court stated in Wells Fargo Bank v. 

Mcluskey: 

“Additionally, we note that the new supreme court rules on mortgage foreclosure 

aim to alleviate many of the problems arising with regard to potential pleading 

defects in the underlying foreclosure proceeding, thereby resolving these issues at 

the earliest possible time.”  Wells Fargo Bank, N.A. v. McCluskey, 2013 IL 115469, 

⁋ 25.   

 

      However, unless the rule is strictly interpreted and applied, the problem has not been 

alleviated, and the instant matter demonstrates why review is necessary.  The record 

reflects that on March 11, 2014, Plaintiff, U.S. Bank, filed its original Complaint to 

Foreclose Mortgage against Defendants in the Circuit Court of DuPage County.  The 

Complaint was subject to Supreme Court Rule 113(b) because it was filed after May 1, 

2013. The Note contained a special endorsement to HUD, a non-party to the case.  The 

Code of Federal Regulations mandates assignment (of the Note) to Secretary of HUD 

SUBMITTED - 1201570 - Daniel Khwaja - 6/8/2018 11:15 AM

123680



8 
 

where the mortgagee has filed a claim for insurance benefits.  See 24 C.F.R. § 203.351.  

There were no endorsements, or assignments of the Note to the Plaintiff attached to the 

original Complaint.  (V1, R. C2-C16).  

     In its Complaint, Plaintiff alleged it was the “legal holder of the indebtedness.” (V1, R. 

C3). The statement constituted judicial admission.  Under the Illinois Mortgage 

Foreclosure Law (735 ILCS 5/15-1101 et seq.) (“IMFL”) a Mortgagee, is defined as the 

holder of an indebtedness secured by a Mortgage or one claiming through a Mortgagee as 

a successor (735 ILCS 5/15 -1208 (West 2018)).   Plaintiff’s contention that it was the 

“legal holder of the indebtedness” was not supported by the documents attached to its own 

Complaint; in fact, it was directly contradicted by them.  The evidence introduced in the 

trial court demonstrated the Secretary of HUD had standing to enforce the Note at the time 

the original Complaint was filed. (V1. R. C16).  

     On October 27, 2014, Plaintiff made an Oral Motion to amend its Complaint at the time 

of the hearing on its Motion to Strike.  The Defendants objected to the filing of an Amended 

Complaint and argued a Rule 113 violation would occur. 

MR. KHWAJA: And I would like that over my objection, your Honor. 

(ROP 7, L17-L18).  

 

THE COURT: Over your objection that they file an amended complaint?  

(ROP 7, L19-L20). 

 

MR. KHWAJA:  Yes, because I don’t see how it can be remedied, 

especially in violation of Supreme Court Rule 113, if they’re coming in with 

another endorsed note and additional endorsement. Also, like I said, what 

could they possibly state in their capacity as to that government agency who 

is the holder of the note? That they’re the agent or their servicer? I don’t see 

the relation.  So I’m just generally requesting it’s over my objection because 

I don’t see what they could possibly amend and Plaintiff’s Counsel hasn’t 

stated that reason.  

(ROP 7-8 L21-L24; L1-L7). 
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THE COURT: All right. Well, you can note in the order that’s over Mr. 

Khwaja’s objection.  (ROP 8, L11-L12).  

 

     If any violation of Rule 113 could be cured by amendment and by way of an oral motion, 

foreclosing lenders would have no incentive to comply with Rule 113’s specific and 

mandatory obligations.  Rule 113’s mandate is clear from the language which it employs: 

“a copy of the note, as it currently exists, including all indorsements and allonges, shall be 

attached to the mortgage foreclosure complaint at the time of filing.”  Ill. S. Ct. R. 113.  

     On November 7, 2014, Plaintiff filed an Amended Complaint. (R. C107-C123).  The 

Amended Complaint attached a new allonge which was not filed with the original 

Complaint.  (V1, R. C122).  The recent enactment of Supreme Court Rule 113 created a 

procedural requirement. The Rule was designed to supplement the Illinois Mortgage 

Foreclosure Law, and thus, became fundamental to the filing of a mortgage foreclosure 

complaint.  Ill. Sup. Ct. R. 113.  The second part of Supreme Court Rule 113(b)… including 

all indorsements and allonges is of particular consequence and why review is necessary to 

determine this Court’s intent…  

     Courts in this state have noted that Supreme Court Rule 113 could create issues for 

mortgage lenders if they elected not to comply.  See e.g. Bayview Loan Servicing, LLC v. 

Cornejo, 2015 IL App (3d) 140412, ¶ 14.  The Appellate Court did not find Rule 113 

applicable. This Court should reconsider that ruling, or Rule 113 in essence, is a mere 

suggestion.  Such a result is not consistent with the spirit of the Rule. 

      According to the Chancery Division of the Circuit Court of Cook County, as of 2018 

there are 18,606 foreclosures pending in Cook County alone.  Therefore, the application of 

the Rule has great importance in this State.  Moreover, it is irrational that 113 supplemental 

to the IMFL requires Plaintiff’s to be a “holder” of the Note but does not address “non-
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holders.”  Therefore, either Rule 113 must be strictly applied, or it is unworkable and 

cannot provide guidance to practitioners and the courts.  Compare the specificity found in 

Florida Rule of Civil Procedure which states in relevant part: 

Rule 1.115. Pleading Mortgage Foreclosures 

(a) Claim for Relief. --A claim for relief that seeks to foreclose a mortgage or other 

lien which secures a promissory note on residential real property, including 

individual units of condominiums and cooperatives designed principally for 

occupation by one to four families, must: (1) contain affirmative allegations 

expressly made by the claimant at the time the proceeding is commenced that the 

claimant is the holder of the original note secured by the mortgage; or (2) allege 

with specificity the factual basis by which the claimant is a person entitled to 

enforce the note under section 673.3011, Florida Statutes.  Fla. R. Civ. P. 1.115 

(Emphasis added). 

 

    Therefore, Rule 113, if not strictly applied and enforced, it cannot and will not fulfill its 

stated purpose.   This Court should grant review to clarify Rule 113 and consequences for 

non-compliance.  

II. The Second District Appellate Court’s ruling allows standing to be cured 

retroactively by amendment obliterating well-established Illinois case law 

that standing must be determined at the inception of the case. 

 

     On November 14, 2017, the Second District Appellate Court, unanimously, reversed 

and dismissed this case based on Plaintiff’s lack of standing and stated:  

“Similarly here, the note attached to the original complaint showed on its face that it was 

not indorsed to plaintiff.  At the hearing on defendants’ motion to dismiss plaintiff amended 

complaint, plaintiff conceded that the note was not indorsed to plaintiff on the date the 

original complaint was filed.  Plaintiff alleged that the copy of the note attached to its 

original complaint was a “copy of the note as it currently exists.”  Thus, the allonge, which 

has no date of execution, must have been executed after the filing of the original complaint.  

As defendants observe, plaintiff’s admission that the note attached to its complaint was in 

its current form leaves no other possible interpretation.  As in Gilbert, defendants have 

made a prima facie showing of a lack of standing, and plaintiff has failed to rebut it.”  

United States Bank Trust Nat'l Ass'n v. Lopez, 2017 IL App (2d) 160967 ⁋22.  (first 

opinion). 
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     On May 4, 2018, without dissent, the Appellate Court reversed their own decision, and 

found the Plaintiff had standing.  The instant matter is the first of its kind in Illinois, where 

an Appellate Court openly recognizes that: 1) When the Complaint was filed the Note was 

endorsed to someone other than the Plaintiff; 2) That no version of the Note existed at the 

time the Complaint was filed that was made payable to the Plaintiff; and 3) The Allonge 

that was attached to the Amended Complaint was endorsed to the Plaintiff, after the case 

was filed.  U.S. Bank Trust N.A. v. Lopez, 2018 IL App (2d) 160967 ⁋⁋4-6, 29. 

      The ruling is in conflict with several decades of well-established Illinois case law that 

standing must be determined when the Complaint was filed.  In this case, Plaintiff’s 

standing was conferred much later, and certainly after the Complaint was filed.  A post-

filing endorsement simply cannot retroactively confer standing.   

     A plaintiff must have standing when it files its complaint; later events will not 

confer standing "retroactively." See Innovative Therapies, Inc. v. Kinetic Concepts, Inc., 

599 F.3d 1377, 1384-85 (Fed. Cir. 2010); Prasco, 537 F.3d at 1337; see also Paradise 

Creations, Inc. v. U V Sales, Inc., 315 F.3d 1304, 1309-10 (Fed. Cir. 2003) (state law that 

purportedly vested title retroactively did not create standing where the  plaintiff did not 

actually own the patents when it filed suit); Enzo, 134 F.3d at 1093-94 (post-complaint 

"nunc pro tunc" license did not confer standing) "[A] plaintiff must establish standing at 

the time suit is filed and cannot manufacture standing afterwards."; Perry v. Vill. of 

Arlington Heights, 186 F.3d 826, 830 (7th Cir. 1999) ("The requirements of standing must 

be satisfied from the outset.") 

     The Appellate Court in this case openly recognized that the Note was endorsed after the 

filing of the complaint.  “Plaintiff attached to the original complaint all the necessary 
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documents that existed at the time of filing. These did not include the allonge, as it did 

not exist at that time.” United States Bank Trust Nat'l Ass'n v. Lopez, 2018 IL App (2d) 

160967 ⁋29 (Emphasis added).  The Appellate Court’s second ruling in this instance simply 

did not appreciate that the Plaintiff was not the party who had the right to bring this cause 

of action when the Complaint was filed.  If the facts alleged in a complaint differ from the 

facts stated in an exhibit, the exhibit controls.  De Vito v. Elburn, 37 Ill. App. 2d 59, 60-

61. (2nd Dist. 1962).  Yet, here, that long-standing rule was ignored. 

     This case is fundamentally at odds with the requirements of a prima-facie case.  

Generally, the attachment of a note and mortgage establishes a prima-facie case.  But the 

same is not true where the Note is made specifically payable to someone other than the 

Plaintiff who filed suit.  Here, the Note was made specifically payable to HUD.  HUD was 

not the Plaintiff.  Title to a promissory note is transferred when the note is negotiated. In 

re Diamond Mortgage Corp., 78 B.R. 196, 198-99 (Bankr. N.D. Ill. 1987).  A promissory 

note, payable to order, is negotiated by both indorsement and delivery.  Id at 199.  

(Emphasis added); See also 810 ILCS 5/3-201(b).  But the negotiation of the Note here 

occurred to the Plaintiff after the Complaint was filed.  

As one court has stated: 

“Even if Plaintiffs are able to obtain an assignment, the court is not convinced it 

will cure standing.  "A plaintiff's standing to sue is determined as of the time the 

complaint is filed.” If the Moving Plaintiffs obtain an assignment now, it will mean 

that standing to sue is not determined as of the filing of the complaint, but as of the 

time the assignment is executed. This has been rejected by courts in other 

situations….As a general matter, parties should possess rights before seeking to 

have them vindicated in court. Allowing a subsequent assignment to automatically 

cure a standing defect would unjustifiably expand the number of people who are 

statutorily authorized to sue.….The court is unwilling to oppose precedent to allow 

a post-complaint assignment to confer standing on a plaintiff who has already filed 

a complaint.” Schwab v. Oscar (In re SII Liquidation Co.), 2014 Bankr. LEXIS 

291, *7-8, 2014 WL 232113. 
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     The Appellate Court in its first opinion, correctly, recognized that the assignment of the 

Note to the Plaintiff occurred after Complaint was filed, and properly dismissed the action.   

According to the second opinion standing is not determined when the complaint is filed 

but, rather, at a later date, whenever the Plaintiff’s manufacturing process is complete.  In 

this case, eight months after the Complaint was filed.  

     The Courts that interpreted the first opinion, even when distinguishing it, understood 

the note being transferred after the complaint was filed (i.e. endorsed) was relevant to 

standing.   

“In reply, defendant argues that standing must exist when the suit is filed, 

citing Deutsche Bank Nat'l Trust Co. v. Gilbert, 2012 IL App (2d) 120164, 982 

N.E.2d 815, 367 Ill. Dec. 665, U.S. Bank Trust Nat’L Ass’n for Queen’s Park Oval 

Asset Holding Trust v. Lopez 2017 IL App (2d) 160967….We find the cases cited 

by defendant to be inapposite…. Second, in Gilbert and Lopez, the defendants 

presented documentary evidence that the note and mortgage were assigned to the 

plaintiff-mortgagee after the lawsuit commenced. See Gilbert, 2012 IL App (2d) 

120164, ¶ 17; Lopez, 2017 IL App (2d) 160967, ⁋20.  These matters did not involve 

ownership via a purchase and assumption agreement, which is the issue in the case 

at bar.”  Northbrook Bank & Trust Co. v. Abbas, 2018 IL App (1st) 162972, ⁋⁋55-

56. 
 

The first opinion has even been the subject of continuing legal education (“CLE”). 

https://www.iicle.com/blog/financial-services-flashpoints-january-2018/ 

The course summary defines the case as follows: 

“In U.S. Bank Trust National Ass’n v. Lopez, 2017 IL App (2d) 160967, the issue 

was whether the foreclosing mortgagee had to be the payee of a mortgage note 

when the foreclosure action was filed. It wasn’t, but it did obtain an endorsement 

afterwards. The court said that was too late and sustained an affirmative defense 

asserted by the mortgagor.” 
 

     The CLE summary, though not relevant to the merits, properly reflects the facts of this 

case, and why the implications of the second opinion is highly problematic.  In this case, 

the Plaintiff admitted and continued to argue that the Note was not endorsed to it when the 
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Complaint was filed.  (V1, R. C264, ROP 3, L14-24; 1-10).  This remained undisputed 

even at oral arguments on October 3, 2017 before the Second District Appellate Court. 

JUSTICE BURKE: Can we talk a little bit about standing here?...When 

you filed the original Complaint you filed it as the holder of the 

indebtedness, correct?  

 

MARGARET MANETTI: Correct      

 

JUSTICE BURKE: That was incorrect.     

 

MARGARET MANETTI: Correct.           

 

JUSTICE BURKE: So how did you have standing when you filed a 

defective complaint that doesn’t state how you are actually involved in this 

case…?  

 

JUSTICE BURKE: The note itself is very clear, that it’s specifically 

endorsed, it’s not a blank endorsement, its specifically endorsed to another 

party, completely separate than your client, correct?...and the assignment 

was only of the mortgage was it not?  

 

     And the Appellate Court recognized that that the Note endorsed to an entirely different 

party was troubling.  

JUSTICE BURKE:  Is possession of the note enough then? If I am holding 

a note that is not mine and it’s a specific assignment to Justice Mclaren and 

I am holding it.., I can come in and foreclose…. is that what you are telling 

me?  

 

(Oral Argument: 19:40-22:25) 

http://multimedia.illinois.gov/court/AppellateCourt/Audio/2017/2nd/1003

17_2-16-0967.mp3. 

 

     The Appellate Court recognized and correctly ruled in its first opinion that standing 

must exist when the Complaint was filed.  See Village of Kildeer v. Village of Lake Zurich, 

167 Ill. App 3d 783, 785-786 (2nd Dist.1988).  When a plaintiff lacks standing in a 

foreclosure action, the trial court's entry of summary judgment and orders of foreclosure 

and sale are improper as a matter of law. Bayview Loan Servicing, L.L.C. v. Nelson, 382 
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Ill. App. 3d 1184 (5th Dist. 2008).   Bayview, reflects the necessity of a valid assignment 

where the plaintiff in a foreclosure case is the not the original mortgagee.  However, the 

Allonge that was ultimately attached to Plaintiff’s Complaint did not and could not cure 

the standing problem, because it was executed after the Complaint was filed and endorsed 

to HUD.  Id at 87.  (“That assignment is to the Partnership, which is clearly a legal entity 

separate and distinct from Bayview”).  The Appellate Court in its second opinion, chose to 

adopt Plaintiff’s theory of the case – that it was a “non-holder with rights of a holder.”  

However, those rights were never proven, and the documents showed on its face that 

Plaintiff had no right to file the foreclosure – HUD did.  This Court should grant review as 

the matters raised herein reach far beyond mortgage foreclosure cases.  

III. The Second District Appellate Court misapplied the “non-holder with 

rights of a holder” test under the Uniform Commercial Code (“U.C.C.”) 

and leave should be granted to correct this application. 

 

“Pursuant to Section 3-301 of the UCC, a person can enforce a negotiable 

instrument as a holder or nonholder in possession of the instrument who has rights 

of a holder 810 ILCS 5/3-301. The fact that here the note was indorsed to HUD, 

and not to Plaintiff, when the original complaint was filed proves only that Plaintiff 

was not the holder of the note at that time…Further the assignment of the mortgage 

from HUD to plaintiff, which predated the filing of the original complaint, showed 

that plaintiff had the right to enforce the note at that time.”  United States Bank 

Trust Nat'l Ass'n v. Lopez, 2018 IL App (2d) 160967 ⁋23. 

 

     On May 4, 2018, in reversing their own ruling, the Appellate Court affirmed the trial 

court’s decision to strike the Defendants’ Lack of Standing Affirmative Defense.  The 

Appellate Court then ruled that Plaintiff was a “non-holder with rights of a holder,” and 

subsequently became a “holder” at the time the Allonge was executed, even though the 

Appellate Court recognized that this endorsement occurred after the filing of the Complaint 

and the mortgage assignment did not assign the Note.  
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The ILCS states the following as to this section: 

 

810 ILCS 5/3-301: 

"Person entitled to enforce" an instrument means: 

(i) the holder of the instrument,  

(ii) a nonholder in possession of the instrument who has the rights of a holder, or  

(iii) a person not in possession of the instrument who is entitled to enforce the 

instrument pursuant to Section 3-309 or 3-418(d). A person may be a person 

entitled to enforce the instrument even though the person is not the owner of 

the instrument or is in wrongful possession of the instrument. 810 ILCS 5/3-301 

(West 2018) 

 

     There are various problems with the Appellate Court’s analysis.  First, U.S. Bank 

attached a note to its Complaint that made no reference to it, demonstrating HUD was the 

“holder” with the rights provided therein.  Second, the mortgage assignment in this case is 

a red herring.  It did not establish Plaintiff was a “non-holder with rights of a holder” at the 

original filing, nor did it establish Plaintiff’s standing.  To the contrary, it bestows no 

enforcement rights upon the Plaintiff, and merely assigns the mortgage, without the Note.  

Therefore, it is a nullity. 

The Court fully recognized this in the first opinion and stated: 

 

“Plaintiff's argument rests on the January 16, 2014, assignment of the mortgage, from 

HUD to plaintiff. However,  "'[a]n assignment of the mortgage without an assignment of 

the debt creates no right in the assignee.'" Bristol v. Wells Fargo Bank, National Ass'n, 

137 So. 3d 1130, 1133 (Fla. Dist. Ct. App. 2014) … Without the assignment of the 

debt to plaintiff, which must have occurred after the foreclosure complaint was 

filed, when the allonge was executed, the assignment of the mortgage did not give 

plaintiff the rights of a holder. United States Bank Trust Nat'l Ass'n v. Lopez, 2017 IL 

App (2d) 160967, ⁋23.  (Emphasis added).  

 

     The Appellate Court’s significant change in its analysis of the assignment of mortgage 

from the first opinion to the second opinion is striking.  The Appellate Court’s second 

opinion attempted to distinguish between “holders” and “non-holders,” but the record is 

replete with uncontroverted evidence that the Note was not endorsed to the Plaintiff.  Not 

a single piece of evidence in the record established that the rights of the Note were assigned 
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to the Plaintiff before the filing of the Complaint, and the Appellate Court’s use of improper 

evidence (the mortgage assignment) to arrive at that conclusion is erroneous.  The 

Appellate Court’s reversal of its own ruling is extreme, to stay the least, but the procedural 

anomalies are the not the problem.  Despite the Appellate Court reversing itself, the fact 

remains that it would have been impossible for the Plaintiff to have been a “non-holder 

with rights of a holder” with the evidence submitted and is contrary to established law in 

other states. 

The Maryland Supreme Court has stated: 
 

 A nonholder in possession, however, cannot rely on possession of the instrument alone as 

a basis to enforce it. The  transferee's right to enforce the instrument derives from the 

transferor (because by the terms of the instrument, it is not payable to the transferee) and 

therefore those rights must be proved. Com. Law § 3-203 cmt. 2; accord Leavings v. 

Mills 175 S.W.3d 301 (Tex. Ct. App. 2004 ) ("A person not identified in a note who is 

seeking to enforce it as the owner or holder must prove the transfer by which he 

acquired the note.") citing Com. Law § 3-203 cmt. 2. If there are multiple prior transfers, 

the transferee must prove each prior transfer…. Once the transferee establishes a successful 

transfer from a holder, he or she acquires the enforcement rights of that holder. See Com. 

Law § 3-203 cmt. 2. Thus, the Substitute Trustees here, who possess an unindorsed note 

and wish to enforce it, had the burden of proving their status as nonholder in possession.  

Anderson v. Burson, 35 A.3d 452, 462-463, 424 Md. 232, 248-249, 2011 Md. LEXIS 777, 

*29-31, 76 U.C.C. Rep. Serv. 2d (Callaghan) 255. (Emphasis added). 

 

     Proof that the mortgage had been assigned to the Plaintiff prior to when the case was 

filed without other proof showing a transfer of the Note falls far short of proving the 

transfer by which Plaintiff acquired the Note. It is not incumbent upon Defendant to prove 

the Plaintiff's case where the Note is endorsed to HUD.  The Plaintiff needed to be able to 

provide evidence that the note was negotiated to it prior to when the case was filed or in 

the alternative needed to prove that the note was sold to the Plaintiff before the complaint 

was filed.  See e.g. Anderson v. Burson, 424 Md. 232, 35 A.3d 452, 2011 Md. LEXIS 777, 

76 U.C.C. Rep. Serv. 2d (Callaghan) 255; Murray v. HSBC Bank USA, 157 So. 3d 355, 

2015 Fla. App. LEXIS 725, 40 Fla. L. Weekly D 239; PennyMac Corp. v. Frost, 214 So. 
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3d 686, 2017 Fla. App. LEXIS 3441, 92 U.C.C. Rep. Serv. 2d (Callaghan) 169, 42 Fla. L. 

Weekly D 614, 2017 WL 1013192. 

     Similarly, the comment section in Illinois under 810 ILCS 5/3-203 (Transfer of the 

instrument; rights acquired by transfer) state that, “The instrument, by its terms is not 

payable to the transferee, and the transferee must account for possession of the unindorsed 

instrument by proving the transaction through which the transferee acquired it.”  See 

810 ILCS 5/3-203 (Emphasis added).  This Court has a duty to uniformly apply the U.C.C. 

consistent with other jurisdictions and correct the Appellate Court’s wrongful 

interpretation of the U.C.C.  See International Harvester Credit Corp. v. American Nat'l 

Bank, 296 So. 2d 32, 35-37, 1974 Fla. LEXIS 3816, *11-15, 85 A.L.R.3d 1015, 14 U.C.C. 

Rep. Serv. (Callaghan) 19, 14 U.C.C. Rep. Serv. (Callaghan) 1434.  The Appellate Court’s 

ruling is inconsistent with other jurisdictions.  

     The Plaintiff never produced any evidence in the trial court that it acquired this loan 

through any particular transaction – and the mortgage assignment in this case is a nullity 

because it was executed prior to the Note being endorsed to the Plaintiff.  A transfer of a 

mortgage without an assignment of the underlying debt is treated as a nullity as the 

transferee must receive an interest in the mortgaged debt.  Commercial Products Corp. v. 

Briegel, 101 Ill. App. 2d 156, 162-163 (3rd Dist. 1968). The Defendants met their burden 

by pointing specifically to the Note endorsed to HUD and demonstrating the assignment 

only transferred the Mortgage. "`A "prima facie" defense is sufficient at law unless and 

until rebutted by other evidence.'" Cordeck Sales, Inc. v. Constr. Sys., 382 Ill. App. 3d 334, 

366 (1st Dist. 2008); See also Deutsche Bank Nat'l Trust Co. v. Gilbert, 2012 IL App (2d) 

120164, ¶ 21. 
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     The Appellate Court also makes a profoundly sweeping statement of first impression 

completely unsupported by any case law in Illinois which is likely to effect mortgage 

foreclosures throughout the State. 

“Defendants attempt to distinguish Hardman and Tucker by arguing that the notes 

in those were unendorsed, whereas the note in the present case was indorsed to 

HUD. We fail to see any distinction between a note payable under its terms to an 

entity that is not the plaintiff and a note payable through indorsement to an entity 

that is not the plaintiff.” United States Bank Trust Nat'l Ass'n v. Lopez, 2018 IL App 

(2d) 160967, ⁋24.   
 

     The Court’s disregard for the fact that the Note was endorsed to HUD, and therefore 

they were the “holder” with rights of enforcement prior to the filing of the foreclosure is 

worrisome.  Particularly troublesome is the fact that record is devoid of any evidence 

whatsoever that the Plaintiff had any rights to enforce the Note before the filing of the 

foreclosure action.   The rights of one party cannot supplant the rights of another when 

they do not exist. 

    Moreover, the Appellate Court could not have even considered Plaintiff’s 735 ILCS 5/2-

619.1 Motion to Strike Defendants’ affirmative defenses because it used a procedural tool, 

namely, a Section 2-619 which is only available to a defendant and not a plaintiff. The 

Defendants raised this issue repeatedly in the trial court, their appellate brief, in oral 

arguments before the Appellate Court, and in their response to Plaintiff’s Petition for 

Rehearing. (V2. R. C408-C409; ROP 34-35, L23-24, L1-L14).  It is hard to imagine what 

more the Defendants could have done to draw the court’s attention to this issue.   The 

Appellate Court did not address this important issue, choosing instead to ignore it, and the 

authority interpreting this rule originates from the very same court.  Federated Equipment 

& Supply Co. v. Miro Mold & Duplicating Corp., 166 Ill. App. 3d 670, 675-678 (2nd Dist. 

1988).  The Appellate Court’s ruling was error and should be reversed on this basis alone.  
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     Lastly, the Appellate Court states, “Plaintiff filed a timely petition for rehearing, 

disputing that holding. We granted the petition for rehearing and withdrew our opinion.”  

U.S. Bank Trust N.A. v. Lopez, 2018 IL App (2d) 160967, ⁋1.  This cannot be true.  On 

December 5, 2017, the Appellate Court withdrew its opinion and stated a new opinion 

would be issued in due course.  The court order made no reference to a Petition for 

Rehearing.  Ten days later, on December 15, 2017, Plaintiff’s Petition for Rehearing was 

allowed.  The events surrounding this case are unusual.  Abnormality aside, further review 

of the Appellate Court’s decision is warranted. The facts and the law were misapplied and 

misapprehended by the Appellate Court.  Further review is of significant importance and 

will serve as a guide to trial courts across this State grappling with these issues. 

CONCLUSION 

     For the foregoing reasons, the Defendant-Appellants, Mario Lopez and Martha Lopez, 

requests that the Court grant this Petition for Leave to Appeal.  

 

     Respectfully Submitted, 

 

                  Mario Lopez and Martha Lopez  

 

       /s/ Daniel Khwaja 

 _______________________________ 

       Daniel Khwaja, Esq.  

Attorney for Defendants-Appellants 

 

Daniel Khwaja, Esq. 

1115 N. Ashland 

Chicago, IL 60622 

(312)-933-4015 

ARDC#6305287 
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